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AN UNACCEPTED PARDON AS TOLLING 
RIGHT AGAINST SELF-CRIMINATION. 





The opinion by Mr, Justice McKenna, 
speaking for a unanimous court, in the con- 
tempt case of Burdick vy. United States, 
rendered January 25, 1915, 35 Sup Ct. — 
is a very interesting review of the question 
of pardon tendered and rejected. The par- 
don offered also concerned any future pro- 
secution and conviction for certain sup- 
posed offenses. The Supreme Court, how- 
ever, found it unnecessary to decide the 
effect of an accepted pardon upon pro- 
secutions that might be begun with convic- 
tions resulting therefrom. As there was 
no accepted pardon it was not thought ex- 
pedient to speak definitely on this point. 


The pardon in this case was issued to 
avoid reliance by the party to whom it was 
offered upon his right as a witness to re- 
fuse to give “testimony that might tend 
to incriminate himself.” But the party re- 
fused to testify upon the ground that his 
testimony would tend to incriminate him- 
self, stating that he declined to accept the 
offered pardon. ‘The Supreme Court held 
that a rejected pardon was the same as 
never issued, and, seemingly, that once be- 
ing rejected there is no locus poenitentiae 
thereafter. 


We call attention to the following rea- 
soning of the learned justice for the court’s 
conclusion : 


“May plaintiff in error, having the 
means of immunity at hand—that is, the 
pardon of the President—refuse to testify 
on the ground that his testimony may have 
an incriminating effect? A superficial 
consideration might dictate a negative an- 
swer, but the answer would confound 
rights which are distinctly independent. 

It is to be borne in mind that the power 
of the President under the Constitution to 





grant pardons, and the right of a witness 
must be kept in accommodation. Both 
have sanction in the Constitution, and it 
should, therefore, be the anxiety of the law 
to preserve both—to leave to each its prop- 
er place. In this as in other conflicts be- 
tween personal rights, and the powers of 
government, technical—even nice—distinc- 
tions are proper to be regarded. Granting, 
then, that the pardon was legally issued, 
and was sufficient for immunity, it was 
Burdick’s right to refuse it, and it, there- 
fore, not becoming effective, his right un- 
der the Constitution to decline to testify 
remained to be asserted; and the reasons 
for his action were personal. It is true, 
we have said (Brown v. Walker, 161 U. 
S., 501, 605), that the law regards only 
mere penal consequences, and not ‘the per- 
sonal disgrace or opprobrium attaching to 
the exposure’ of crime, but certainly such 
consequence may influence the assertion or 
relinquishment of a right. ‘This considera- 
tion is not out of place in the case at bar. 
If it be objected that the sensitiveness of 
Burdick was extreme, because his refusal 
to answer was itself an implication of 
crime, we answer not necessarily, in fact, 
not at all in theory of law. It supposed 
only a possibility of a charge of crime, and 
interposed protection against the charge, 
and reaching beyond it, against furnishing 
what might be urged or used as evidence 
to support it. This brings us to the differ- 
ences between legislative immunity and a 
pardon. ‘They are substantial. The lat- 


‘ter carries an imputation of guilty accept- 


ance, a confession of it. The former has 
no such imputation or confession, It is 
tantamount to the silence of the witness. 
It is non-committal. It is the unobtrusive 
act of the law giving protection against a 
sinister use of his testimony, not like a 
pardon requiring him to confess his guilt 
in order to avoid a conviction of it.” 


We like not the expression used by the 
learned justice—“against a sinister use of 
his testimony.” Every presumption is 
against this. The testimony that was 
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sought was legitimate proof in the unearth- 
ing of, and the conviction for, crime, and 
when a personal privilege is relied on to 
prevent this unearthing society is presumed 
to suffer. 


But the court seems to ignore this pre- 
sumption and permits one who is in no 
danger of incriminating himself, except by 
his own refusal of a pardon, to justify him- 
self because of “the personal disgrace or 
opprobrium attaching to the exposure” of 
crime. We make bold to say that where 
evidence is competent, whether in suits be- 
tween private parties or in a prosecution 
by public authority, such consideration 
rarely avails to prevent its being received. 
The interests of justice are superior to 
mere personal protection in this regard. 
The damage to the witness comes under 
the rule damnum absque injuria. 


The public merely authorizes one to 
plead his protection, not against disgrace, 
but against punishment at the hands. of 
the law, in not being compelled to make 
what either amounts to a confession or 
what may be equivalent thereto. If the 
law cannot punish him for making this 
confession in aid of justice, it ought not to 
protect him in some oti:er regard. It is his 


right as opposed to the interest of society” 


and should not be extended. 


The learned justice seems to us to be 
taking as absolutely true a principle that 
has its limitations in actual application. 
The only positiveness in the right against 
self-incrimination is that it shall not cause 
conviction for crime, There is no moral 
or sentimental side to such a question, The 
demands and necessities of society put these 
away. 


Courts accept the testimony of accom- 
plices and of those who turn state’s evi- 
dence and yet allow others who choose to 
thwart public policy and private right, to 
refuse to give testimony, when by giving 
it, they endanger in no way their liberty or 
their property. 





NOTES OF IMPORTANT DECISIONS 





FEDERAL EMPLOYER’S LIABILITY ACT. 
—MEASURE OF DAMAGES TO WIDOW AND 
CHILDREN AND THOSE MERELY NEXT OF 
KIN.—Justice McReynolds in one of his 
two first decisions speaks only for a majority 
of the court, Asociate Justice McKenna, Day 
and Hughes dissenting. The question con- 
cerned the giving by the trial court of an in- 
struction which told the jury that: “The court 
instructs you that where the persons suffering 
injury are the dependent widow and infant 
children of a deceased husband and father, 
the pecuniary injury suffered would be much 
greater than where the beneficiaries were 
all adults or dependents who were mere next 
of kin, so that the relation existing between 
deceased and the infant beneficiaries prior 
to his death is a factor in fixing the amount 
of the merely pecuniary damages.” There 
was reversal on account of this instruction. 
Norfolk S. W. R. Co., v. Holbrook, 35 Sup. 
Ct. 143. 

Mr. Justice McReynolds concedes that this 
relationship between deceased and beneficiar- 
ies is “a proper circumstance (by the jury) 
for consideration in computing” the damages, 
and that “testimony concerning the personal 
qualities of the deceased and the interest 
which he took in his family,” and “it was 
proper, therefore, to charge” (as the judge 
did) that the jury might take into considera- 
tion the care, attention, instruction, training, 
advice and guidance, which the evidence show- 
ed he reasonably might have been expected 
to give his children during their minority, etc. 

But the justice said: “There was no occa- 
sion to compare the rights of the actual bene- 
ficiaries with those of supposed dependents. 
* * This gave the jury occasion for in- 
definite speculation,” etc. 

It is a little difficult to accept this reason- 
ing. The statute intends to give the jury a 
wide latitude in such an inquiry and how that 
was increased by such a charge it is impossible 
for us to see. The judge was but using an 
illustration, which seems so manifestly just 
that judicial cognizance ought to be deemed 
to have embraced it, and to mention the facts 


to the jury to be but a reminder of the exist- 


ence of a fact that needed no proof. 

Mr. Justice McKenna, speaking for all dis- 
sentients, says counsel for plaintiff in error 
concedes “the general proposition of law that 
the rule for damages must differ as the degree 
of the proven dependence of the beneficiary 
differs, but matters suitable in an opinion of 
an appellate court may be inappropriate in a 
charge to a jury.” The justice observes that: 








wee. 
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“It cannot be that the law declared by an 
appellate court is unsuitable to be followed by 
a trial court. * * * The distinction 
(drawn by the court) is a natural one, based 
on the realities of life, and it cannot con- 
ceive of a mistake by the jury in its applica- 
tion.” 

It seems to us that the majority proceeds 
greatly upon a metaphysical view and really 
no harm is shown; in other words there was 
no substantial error.. The court did not tell 
the jury they should award in this particular 
case larger damages than in a case where 
“adults or mere dependents who were next 
of kin” were suing. He merely told them that 
the widow and infant children were suing 
was a factor for the jury to consider. The point, 
however, seems only important in showing 
what latitude the principle of substantial error 
gives to an appellate court. 





WORKMEN’S COMPENSATION LAW — 
CONSTITUTIONALITY IN ABOLISHING 
CERTAIN DEFENSES BY COMPANIES NOT 
ACCEPTING STATUTE —tThe Federal Su- 
preme Court affirms the constitutionality of 
optional workmen’s compensation laws insofar 
as they deprive companies employing five or 
more and not accepting the legislation of de- 
fense of assumption of risk and contributory 
negligence. Jeffrey Mfg. Co. v. Blagg, 35 Sup. 
Ct. 167. mi af 

The only question presented was whether the 
classification of employers and employes was 
or not “arbitrary and unreasonable.” As to 
employes it was said that the plaintiff in error 
an employer had no standing to raise the ques- 
tion. The reasonableness of the classification 
as to employers was upheld upon the ground 
of the exercise of an option by employers to 
go in under the law or not, and presumptive 
knowledge by the legislature of local condi- 
tions justifying the classification. 

It was said of the provision in regard to 
these defenses that: “This is not a statute 
which simply declares that the defense of 
contributory negligence shall be available to 
employers having less than five workmen, and 
unavailable to employers with five and more 
in their service. This provision is part of a 
general plan to raise funds to pay death and 
injury losses by assessing those _ establish- 
ments which employ five and more persons and 
which voluntarily take advantage of the law. 
Those remaining out and who might come 
in because of the number employed are de- 
prived of certain defenses which the law might 
abolish as to all, if it was seen fit to de so.” 

While the final sentence of the above ex- 
cerpt may be true, yet, when for the reason 





that the statute desires to raise a certain 
fund from those who voluntarily come in under 
the law, and only for this, discrimination is 
made, that discrimination if, practically, it oper- 
ates compulsively, would seem to be made on 
an insufficient ground. It would not be pre- 
cisely like a statute that abolished straight out 
these defenses to companies employing five and 
more workmen and only as to these. In such case 
local conditions might justify the discrimina- 
tion, but this statute repudiates such reason- 
ing and gives something else as the cause 
therefor. It is pleasant, however, to_ see such 
laws declared constitutional. 





COMMERCE—REGISTRATION REQUIRED 
OF MOTOR VEHICLES CROSSING STATE 
LINES.—Mr. Justice McReynolds considers 
the case of an arrest and fine imposed by a 
state court upon a resident of the District of 
Columbia, who went from Washington in his 
automobile into Maryland upon a state high- 
way. The fine was for not having procured a 
certificate of registration under Maryland 
Motor Vehicle Law. The sentence was sus- 
tained as constitutional. Hendrick v. Mary- 
land, 35 Sup. Ct. 140. 

It was held that the state’s action was in 
the absence of national legislation covering 
the subject but the exercise of ‘the .state’s 
police power, the reasonableness of such exer- 
cise being always subject to inquiry in so 
far as it affects interstate commerce, for 
which proposition a great number of cases are 
cited. 

One case is cited and quoted from to the 
effect that a state statute forbidding any en- 
gineer to operate a railroad train without first 
undergoing an examination touching his fitness 
and paying the fee for a license and therein 
it was declared that this was not a regulation 
of interstate commerce at all. But we do not 
see that this case covers the question at all 
the way the justification for the fee for regis- 
tration is argued. This argument is on the 
theory that the state had gone to great expense 
in keeping up its highways and not, particular- 
ly, upon the fitness of chauffeurs or other 
drivers of machines “peculiarly dangerous.” 
This is mentioned but the burden of ar- 
gument is the right of the state to charge 
for the use of highways built at its own ex- 
pense. The fee imposed for this purpose would 
seem to be a direct burden on interstate com- 
merce. But it comes to the same thing in 
the end, as each state may impose such fees 
as necessary for registration it reasonably 
sees fit. But if these “are not regulations of 


interstate commerce,” it seems to us they 
are not subject to supervision by Congress 
as to their reasonableness. 
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LIABILITY OF CARRIERS FOR IN- 
JURIES TO PASSENGERS ON 
FREIGHT TRAINS DUE TO JOLTS 
AND JARS. 


Duty and Liability of Carrier—The gen- 
eral rule is that one who becomes a pas- 
senger on a freight or mixed train as- 
sumes the risk of ordinary jarring, jolt- 
ing and jerking incidental to the making 
up and distribution of such a train." 

The carrier, of course, must exercise 
the same degree of care as is required in 
the operation of its regular passenger 
trains; the difference being only that the 
passenger submits himself to the incon- 
venience and danger necessarily attend- 
ing that mode of conveyance.* 

In the nature of things, there cannot 
be the same immunity from peril in trav- 
eling upon freight trains as there is in 
traveling upon passenger trains. How- 
ever, if the carrier accepts passengers on 
such trains, it thereby assumes towards 
them an obligation of a high degree of 
care, precisely as it does when prosecut- 
ing its calling of carrying passengers on 
its regular passenger trains. But the 
measure of care is to be adjusted with 
respect to the circumstances attending 
the different modes of carriage and the 
incidental hazards assumed by passengers 
on freight trains. The net result with 
respect to the safety of the passenger 
may be different, because of the inherent 
hazard incident to the operation of one 
train and not to the other. It is this 
hazard which the passenger assumes by 
taking passage on a freight train, the 
operation of which he fully knows and 
understands to be subject to severe jerks 
and many inconveniences. Nevertheless, 
the carrier is responsible for its negli- 


(1) Frohriep v. Lake Shore & M. S. R. Co., 
131 Mich. 459; Yazoo & M. V. R. Co. v. Hum- 
phrey, 83 Miss. 721; Farmer v. St. Louis, I. M. & 
S. R. Co., Mo. App. 1913, 161 S. W. 327; Erwin v. 
Kansas City, F. S. & M. R. Co., 94 Mo. App. 289; 
Wile v. Northern Pac. R. Co., 72 Wash. 82, 129 
Pac. &89. 

(2) St. Touis & S. F. R. Co. v. 
1914, 168 S. W. 1106. 


Coy, Ark., 





gence in the operation of a freight train 
precisely as it is in the operation of its 
passenger trains, and in no instance does 
a passenger assume the hazard and peril 
arising from the negligence of those in 
charge of the freight train.* And, on 
the other hand, the right of a passenger 
to recover for injuries incurred on such a 
train must be founded on negligence.* 


It was said by the court in Moore v. 
Saginaw, T. & H. R. Co. “One who 
takes passage upon such a train, where 
the object and principal business is the 
transportation of freight, cannot insist 
upon the same equipment as is usual upon 
regular passenger trains. He will be pre- 
sumed to understand that different cars 
and couplings and brakes are used, and 
that cars must be coupled and uncoupled 
and shifted in the course of yard work at 
the various stations; that jars and jolts 
and jerks and concussions are incident 
to the ordinary management; and that 
these necessarily affect the equilibrium 
of persons standing in the car. We mav 
take judicial notice that it is difficult, if 
not impossible, to handle trains of vary- 
ing length and weight upon roads of 
varying grade without concussions; an’ 
passengers must be expected to 
this, and assume the risks incident to 
such methods, where the crew handles 
the train with the highest degree of care 
which good railroading requires and per- 
mits under the circumstances. But, if a 
less degree of care is bestowed upon the 
management of the train it is negligence, 
and, if a passenger is injured thereby, 
without being in fault himself, the com- 
pany is liable.” 


know 


Where it is necessary, owing to the 
length or weight of a freight train, to 
take up the slack before starting, which 


(3) Mitchell v. Chicago & A. R. Co., 132 Mo. 
App. 143, 149, 68 Central Law Jour. 44; Chicago 
& A. R. Co. v. Arnol, 144 Ill. 261, 33 N. E. 204, 
19 L. R. A. 313. 

(4) Usury vy. 
926, 

(5) 115 Mich. 103. 


Watkins, 152 N. C. 760, 67 S. E. 
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causes a jerk of great violence, there is 
no liability on the part of the company 
to a passenger for injuries received by 
him when such jerk causes him to fall 
from the platform of the caboose, if the 
company takes all necessary precautions 
to give notice that the train is about to 
start, such as the customary two short 
blasts of the whistle.® 


A passenger who was injured by be- 
ing thrown to the floor in the aisle of a 
coach in a mixed train by a sudden jolt, 
could not recover, where there was no 
evidence that there was anything unusuai 
or more than the ordinary jolting neces- 
sarily incident to the operation of such 
trains.* : 


Injury to plaintiff while riding in a 
freight car loaded with farm utensils, fur- 
niture and live stock, by a jolt, caused by 
switching other cars against it, of such 
force that all the furniture, machinery 
and stock in the car were knocked 
down, the two by four pieces holding 
the goods in place torn loose, the plaintiff 
thrown about ten feet, and the leg of a 
new pair of overalls he was wearing torn 
out, and the car knocked about fifty or 
sixty feet, was held not to be caused by 
an ordinary jolt, but to show negligence 
in the handling of the car.’ 


Contributory Negligence of Passenger.— 
In considering the question of whether a 
passenger on a freight or mixed train 
was contributorily negligent, the nature 
of such train and the mode of operation 
necessarily incident thereto must be 
taken into consideration. ‘This does not 
affect the degree of care required of the 
railroad company, and the passenger does 
not assume any risk consequent upon the 
failure of the company to perform such 
duty. The question is one for the con- 


(6) Rockford, R. I. & St. L. R. Co. v. Coultas, 
67 Ill. 398. 

(7) Wile v. Northern Pac. R. Co., 72 Wash. 
82, 129 Pac. 889. 

(8) Richmond v. Missouri Pac. R. Co., 162 
Mo. App. 422, 144 S. W. 16°. 





sideration of the jury, unless the evidence 
is such that only one conclusion can be 
drawn from it.® 


A passenger on a special freight train 
does not assume the risk of an explosion 
of a car of dynamite, which, to his knowl- 
edge, was included in the train.”° 


Where a female passenger in a coach of 
a mixed train was forced to stand in the 
aisle, owing to the crowded condition of 
the coach, and stood near the end of the 
car holding to the door casing to make 
her position secure, and was thrown to 
the floor and injured by the jolting of 
the coach in making a coupling, it was 
held that she was not contributorily neg- 
ligent as a matter of law." 


Where passenger cars belonging to a 
mixed train had been standing on a side 
track for three-quarters of an hour, a pas- 
senger was not negligent in getting up 
from his seat to change to the shady side 
of the car, and who was injured by the 
violent jolting of the car by other cars 
being bumped against it in making a 
coupling.” 


It was held to be highly improper and 


negligent for one riding in the caboose of 


a freight train to go out upon the plat- 
form in the dark when the train had 
stopped on signal on a high trestle, and 
who was thrown from the platform to 


the trestle by the sudden starting of the 


train, and from there fell a distance of 
twenty feet onto ice and was seriously 
injured, where he made no inquiry of 
the conductor whether it was safe to go 
on the platform, and he must have known 
that he could not get off there and that 
the train would soon reach its destination. 
It was also held that such negligence and 
want of care were such that he could 


(9) Texas Mexican R. Co. v. Wilson, Tex. 
Civ. App. 1911, 136 S. W. 565. 

(10) Roberts v. Sierra R. Co., Cal. App. 1910, 
111 Pac. 519. 

(11) Allison v. St. Louis & H. R. Co., Mo. App. 
1911, 187 S. W. 896. 

(12) Lancon v. Morgan’s L. T. R. & S. S. Co., 
La. 1910, 53 So. 365. 
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not recover, unless it was slight as com- 
pared with that of the company.’* 





Evidence of Negligence-—The intensity 
of a jolt or jerk of the cars in a freight 
train, and whether a jolt or jerk is un- 
usual or extraordinary, are not, strictly 
speaking, scientific inquiries, and the 
opinion of any witness who has had op- 
portunity to observe what is usual and 
customary in this respect in the operation 
of freight trains may testify relative 
thereto. ‘The results of a jolt or jerk may 
be such, when shown, as to prove with- 
out further testimony that it was unusual 
and not a necessary incident of the opera- 
tion of the train. But where there are 
no such facts, or they are, standing alone, 
insufficient or doubtful proof, the testi- 
mony of witnesses is needed, and they 
may give their opinions as to the rela- 
tive violence thereof. This at once brings 
into question the knowledge or experi- 
ence of the witness in respect of the op- 
eration of freight trains, for in order that 
one may testify as to the comparative 
force or value of a thing he must of neces- 
sity show knowledge of the thing com- 
pared with. We know, for instance, that 
any intelligent witness who has been ac- 
customed to observe moving objects is 
competent to testify as to the rate of 
speed of a train or automobile or other 
moving object, but the weight to be 
given such testimony must depend upon 
the opportunity the witrfess has had to 
form a correct opinion. And where a 
witness testifies to the relative or com- 
parative speed, he should have some 
standard of rapidity with which to com- 
pare, otherwise his opinions are of little 
value. So, a witness’ testimony may be 
of slight or great probative value, ac- 
cordingly as he has had little or much 
experience in observing the operation of 
freight trains. However, a witness’ testi- 
mony is of no value where he has had 


(13) Rockford, R. I. & St. L. R. Co. v. Coul- 
tas, 67 Ill. 398, 





but little experience in observing the op- 
eration of such trains. 


In the case of Farmer v. St. Louis, I. 
M. & S. R. Co.,}* which was an action by 
a mail clerk (held to be a passenger) to 
recover for injuries received by him due 
to the violence with which an engine 
struck a mail car, immediately in front 
of the one in which he was working, in 
the process of making a coupling, it was 
held proper for other mail clerks who 
were present to testify as to the unusual 
force of the jar. These witnesses, it was 
said, showed themselves qualified by ex- 
perience and observation to express an 
opinion as to what impact or concussion 
was usually and ordinarily incident to 
making couplings of the character here 
in question. 


Of course, witnesses offering to testi- 
fy on such a subject must state their ex- 
perience in observing and éxperiencing 
the shocks and jars incident to the oper- 
ation of such trains, in order to lend 
weight to their testimony, and the pro- 
bative force of such testimony depends 
upon the amount of such experience the 
witness has had. In the case last men- 
tioned, two of the mail clerks had been 
engaged in that occupation for more than 
six years, another about eleven years, 
another about twelve years, and another 
more than seventeen years. They were 
necessarily familiar by experience with 
the operation of mail cars and with the 
jars and jolts which they experienced or- 
dinarily when couplings were made. They 
testified as to the force of the jar or im- 
pact usually and ordinarily incident 
thereto, related their experiences on this 
occasion, and the effect which this jar 
had upon them and upon the car itself, 
and said that it was much more violent 
than was ordinarily incident to effecting 
a coupling. 

“The testimony of such witnesses,” 
said the court, “is in the nature of ex- 


(14) Mo. App. 1913, 161 S. W. 327. 








i? 


th 
th 











Vor. 80 CENTRAL LAW JOURNAL 127 








pert testimony, or at least is the testi- 
mony of witnesses qualified by experi- 
ence in the particular matter in hand, 
whose opinions may be received concern- 
ing the force of the jar or concussion, 
especially as the latter is something which 
could not be specifically described. Such 
opinions are based, not upon assumed 
facts, but upon the witness’ personal 
knowledge or observations. If has fre- 
quently been held that, under such cir- 
cumstances, the facts upon which the 
opinion is based should be stated by the 
witness in order that the court and jury 
may determine whether the conclusions 
based thereupon are real and whether the 
facts appear to justify such conclusion. 


“These witnesses need not be regarded 
as experts, in the proper sense of that 
term; but their previous experience and 
observation had been such that they 
might properly testify to their inferences 
from the sensations experienced and the 
facts observed by them on the occasion 
in question, especially where the latter 
pertained to a matter, viz., the force of the 
concussion, as compared to that usually 
experienced, which could not be other- 
wise fully and adequately communicated 
to the jury.” 


In Hawk v. Chicago, B. & Q. R. Co.,15 
the court, in passing upon the sufficiency 
of the evidence, said: “We do not find 
any evidence in the record before us from 
which it may be said with reason that the 
jolt which accompanied the stopping of 
the train was extraordinarily violent. 
Plaintiff depicts it as a ‘terrible shock,’ 
a severe shock, ‘sufficient to knock the 
breath out of me,’ but these expressions 
of a non-expert witness amount to noth- 
ing more than mere conclusions and pos- 
sess no probative value.” 


.So, in Young v. Missouri Pac. R. Co."* 
the plaintiff and three witnesses testified 
their opinion to the effect that the “train 


(15) 130 Mo. App. 658, 664, 108 S. W. 1119. 
(16) Mo. App. 1904, 84 S. W. 175. 





made a heave forward just like light- 
ning,” that “it was an awful hard jerk,” 
and that “the jerk was the most severe 
1 had ever experienced.” In respect of 
this testimony the court said: “Of course, 
the manifestly hyperbolical expression of 
opinion that the train ‘heaved forward 
just like lightning,’ as evidence, cannot 
be given the weight of a feather. The 
other expressions of the witnesses jprove 
nothing. The jerk or lurch may have 
been ‘awful hard,’ or the ‘severest’ the 
witness had ever experienced, and yet 
not that extraordinary or unusual jerk or 
lurch attributable to unskillful handling 
of the engine, or something of the kind. 
There was no fact proved to justify the 
inference that the jerk resulted from neg- 
ligence.” ae 


In Ray v. Chicago, B. & Q. R. Co.” 
the plaintiff attempted to qualify, as the 
court said, “as an expert witness in re- 
spect of shocks and jerks of freight trains 
by saying he had ‘considerable experi- 
ence’ on such trains, and had shipped 
stock over this road for seven years, not 
testifying how often he accompanied his 
stock.” The court attached no import- 
ance tc: the testimony. 


Application of Res Ipsa Loquitur.—The 
rule of res ipsa loquitur can only be ap- 
plied where there is something which, if 
unexplained, tends to show that some 
negligence was the proximate cause of 
the injury. 


It is insufficient to raise an inference 
of negligence that the plaintiff was in- 
jured by a jerk or jar in the movement 
or stopping of a freight train on which 
he was a-passenger.’® 

Where the facts show that a passenger 
on a freight train was injured by an un- 
usual and extraordinary jolt or jar, one 
which would not happen if those having 
the management of the train had _ used 


(17) 147 Mo. App. 332, 126 S. W. 543. 


(18) St. Louis & S. F. R. Co. v. Gosnell, 23 
Okla. 588, 101 Pac. 1126. 
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proper care, the doctrine of res ipsa loquitur 
applies.*® 

Where plaintiff’s intestate, who was 
killed by falling from the top of a freight 
car when it made a sudden stop, was 
shown to have been an experienced brake- 
man and conductor and one of the best, 
and it was also shown that a fall by a 
brakeman from a train handled in the 
usual and ordinary way is an unusual oc- 
currence, and these facts were corrobor- 
ated by the evidence of a boy in the em- 
ploy of the railroad company, who testi- 
fied that “the train stopped very sudden- 
ly, unusually hard,” it was held that a 
charge of negligence in the operation of 
the train was sustained, and a judgment 
in favor of the plaintiff, in an action to 
recover for such death, was affirmed.*° 

Speaking of the circumstantial evi- 
dence in this’ respect, the court said: 
“That the impact of the cars with the 
stop threw Brown (the intestate) for- 
ward and under the car is certainly fairly 
inferable. If it was an ordinary stop, 
from the testimony it is not probable that 
he would have been so thrown. ‘That it 
was an unusual, sudden stop, and an un- 
necessary force and jar that caused the 
fall, is inferable from the facts proven. 
The evidence leaves no doubt that the oc- 
casion did not require such a stop and 
such unnecessary force and jar. The negli- 
gence is not inferred from the force and 
jar alone but from the facts in evidence 
which establish that there was no occa- 
sion for such a stop or force; hence neg- 
ligence is presumed from such other 
facts. The fall and jar we estimate by 
inference, from certain proven facts, and 
negligence is established by the facts 
which show no occasion for the use of 
an extraordinary stop, force, or jar.” 


In Louisville & N. R. Co. v. Green- 
well,** however, it was held that negli- 


(19) Mitchell v. Chicago & A. R. Co., 132 Mo. 
App. 143, 68 Central Law Jour. 44. 

(20) Ft. Worth & D. C. R. Co. v. Stalecup, Tex. 
Civ. App. 1914, 167 S. W. 279. 


(21) 144 Ky. 796, 139 S. W. 934. 





gence was not proved by evidence show- 
ing that a brakeman fell off the front of a 
freight car, forming part of a long train 
of cars being switched about the de- 
fendant’s freight yards, by a sudden stop, 
which was supported by evidence that 
“the train seemed to make a sudden stop, 
and by some means—I don’t know just 
how—jerked the cars;” that the noise 
could be heard for five squares, and that 
the brakeman was standing on a step at 
the end of the car stooping over. 


Plaintiff was a passenger on a freight 
train which stopped at a water tank just 
before reaching a station. Thinking the 
train had reached the station, he 
went onto the back platform of the ca- 
boose to talk to a friend seated on the 
steps. When the train started again, he 
stepped back into the caboose, turned 
and was standing with his hands on the 
casings of the rear door, when the train 
suddenly stopped at the station with such 
a jar that he was knocked off his feet and 
his back injured in the fall against the 
corner of a box used for a seat. Passen- 
gers sitting down were not hurt, but two 
among others who were standing were 
also knocked down by the jar. As to the 
character of the stop, the plaintiff testi- 
fied that he was familiar with the way 
freight trains start and stop, and that this 
stop was harder than usual. Another 
witness testified that it was a very hard 
jar, much harder than ordinary. On 
cross examination he stated, that he had 
observed other jars as hard as this; that 
the train reached a speed of about three 
miles an hour in pulling from the tauk tu 
the station. but that the jar was uncora- 
Another passenger stated that the 
jar seemed unusually hard, “a little ex- 
traordinary.” A passenger seated in the 
cupola of the caboose testified: “The jar 
that caused this party to fall was not an 
unusually severe hard one. Nothing more 
that usually occurs on freight trains.” 
Held, that no inference of negligence on 
the part of the railroad company could 
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be drawn from these facts, and that a mo- 
tion to direct a verdict for defendant 
should have been sustained.?? 


In passing upon this question, the 
court, in the case last cited, said: “While 
it is not controverted that the jar occa- 
sioned the injury, it does not affirmative- 
ly appear, as it should in order to send 
the question of negligence to the jury, 
that the same was of extra severity and 
directly attributable to the negligence or 
careless handling of the engine by the 
engineer. In the absence of such evi- 
dence, we can but presume that the en- 
gineer did his duty, and that the sudden 
stop of the train and the jar which caused 
the injury arose from exigencies of the 
service. In arriving at such conclusion 
and that the jar caused by the stopping 
of the train was not ipso facto negligence. 
and hence the proof insufficient to take 
the question of negligence to the jury, 
we are not unmindful of the testimony 
of the passengers as to the character of 
the stop, but the same has no weight 
with us for the reason that the probative 
force thereof is nil, are mere expressions 
of opinion, and should not be considered 


in determining the question of the negli-° 


gence of the defendant.” 


The defendant owned a short line of 
railway and operated thereon a freight 
train, with a caboose attached for the 
purpose of carrying passengers, mail and 
express. The caboose was partitioned, 
about two-thirds of the car being pro- 
vided with seats for passengers and the 
other compartment occupied for the pur- 
pose of carrying express and mail as well 
as passengers. On either side of the car 
was a door about five feet in width, both 
of which were standing open on the day 
in question, as was usual in the summe1 
time. Plaintiff became a passenger on 
this train, and chose a seat on the ex- 
pressman’s box, near one of the doors. 


(22) St. Louis & S. F. R. Co. v. Gosnell, 23 


Okla. 588, 101 Pac. 1126. 





l 


While the locomotive, which was de- 
tached from the remainder of the train 
for the purpose, was doing some switch- 
ing at a station, plaintiff went onto the 
depot platform and while there observed 
that the caboose and about six cars were 
standing on the mian line, while the lo- 
comotive with other cars attached were 
engaged in switching. He then returned 
to the caboose and resumed his seat with 
his back in the direction in which the 
train was going. While thus seated and 
conversing with his fellow passengers, 
the locomotive with about six cars attach- 
ed, endeavoring to make an automatic 
coupling, backed with great force against 
the cars to which the caboose was at- 
tached, and thereby precipitated plaintiff 
from his seat through the side door of the 
car to the ground, seriously injuring him. 


The evidence tended to prove that the 
coupling was made with great force and 
produced an extraordinary jerk, jar and 
rebound of the caboose. Plaintiff and 
several passengers testified in effect that, 
although they were familiar with the op- 
eration of freight trains and frequent 
passengers thereon, it was the most severe 
and extraordinary jerk they had ever ex- 
perienced. The evidence also tended to 
show that the force was sufficient to over- 
turn the water tank, jar papers from the 
conductor’s desk and pigeon holes, and 
lamps from their positions, and injure pas- 
sengers seated in the car so as to pro- 
duce headaches and lame backs. It was 
held that the evidence was sufficient to 
justify the application of the rule res ipsa 


loquitaur.** 


The doctrine cannot be applied in a 
case in which nothing further appears 
than that plaintiff, while a passenger on 
a mixed train, and while walking in the 
aisle of the coach, was thrown to the 
floor by a sudden jolt in the operation 


(23) Mitchell v. Chicago & A. R. Co., 132 


Mo. App. 143, 68 Cent. Law Jour 44. 
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of the train, which he described as having 
“force enough to take me about four 
feet and the length of myself.’** 


An instruction that “A railroad com- 
pany, as a rule, cannot be said to be neg- 
ligent because there are occasional jars 
and jerks .in the operation of freight 
trains ; though jars of great, unusual and 
unnecessary violence would be evidence 
of negligence on the part of employes op- 
erating the train,” was held to be a pro- 
per exposition of the law.*® 


to the 
cause of injury to a passenger on a freight 
train was that he was lying in a bunk in 
the caboose, half asleep, when he sudden- 
ly found himself on the floor of the cai 


Where the only evidence as 


and then heard the clatter of the cars | 


bumping together, in the work of the 
trainmen coupling them, it was held in- 
sufficient to raise an inference of negli- 
gence in the management of the train.*° 


Where a passenger on a mixed train 
was injured while standing in the aisle of 
the coach in which she was riding, by the 
violence with which other cars were 
switched against that coach, by means of 
a “kicking switch,” but where there was 
no injury to the cars, and it was claimed 
that it was with no more force than neces- 
sary to couple the cars, it was held error 
to instruct that from the mere happening 
of the accident a presumption of negli- 
gence arises which puts the burden on the 
carrier to prove the absence of negli- 
gence.”* 
C. P. Berry. 


St. Louis, Mo. 


(24) Wile v. Northern Pac. 
82, 129 Pac. 889. 

(25) St. Louis & S. F. R. Co. v. Coy, Ark. 
1914, 168 S. W. 1106. 

(26) Frohriep v. Lake Shore & M. S. R. Co., 
131 Mich. 459. 

(27) Yazoo & M. V. R. Co. v. 
Miss. 721. 


R. Co., 72 Wash. 
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HOMESTEAD—CONTRACT TO SELL. 





WAINSCOTT v. HALEY. (No.11322.) 





Kansas City Court of Appeals. Missouri. Dec. 
21, 1914. 
171 S. W. 983. 





A contract by a husband to convey his home- 
stead is not void ab initio under Rev. St. 1909, 
$ 6704, declaring that the husband shall be 
incapable of selling the homestead, and every 
alienation thereof shall be void, but nothing 
shall be construed to prevent husband and wife 
from jointly disposing of it, but is valid as bind- 
ing him to procure the execution by his wife of 
a deed, and, where she refuses to join in the 
conveyance, he breaches his contract and is 
liable for the damages sustained. 





JOHNSON, J. This is an action to recover 
liquidated damages for the breach by defend- 
ant of an executory contract for the exchange 
of real property in the city of Nevada, owned 
by plaintiff and which was his homestead, for 
a farm of 160 acres in Vernon county, owned 
by defendant and occupied by him and his fam- 
ily as a homestead. The contract was _ not 
signed by the wife of either party, but at the 
time set for the exchange of deeds plaintiff ten- 
dered a warranty deed executed and acknowl- 
edged by him and his wife, and demanded a 
like deed from defendant conveying the farm. 
The wife of defendant would not join in the 
execution of such deed, and, being unable to 
perform the contract, he repudiated it as void 
from the beginning. 

(1, 2) “The wife and children of the owner of 
a homestead have no estate or vested interest 
in the property during his lifetime, and laws 
forbidding a husband to sell or incumber the 
homestead without the wife joining do not give 
her an estate, but a mere veto power over his 
right to convey or mortgage.” Bushnell v. 
Loomis, supra, 234 Mo. loc. cit. 385, 187 S. W. 
260. The inchoate interest in the homestead 
possessed by the wife of the husband owner 
(Thorp v. Thorp, 70 Vt. 46, 39 Atl. 245) con- 
sists of the right to succeed him as the head 
of the family and owner of the homestead 
right upon his decease or abandonment of the 
family leaving it in possession and occupancy 
of the homestead (Williams v. Williams, 
supra). e 

(3) The right of the husband owner to sell 
and convey the homstead, if his wife join in the 
deed, is absolute, and, of course, is incompati- 
ble with the idea that the wife and children 
have any vested estate in the land, or that the 
wife possesses any other power than that of 
interposing her veto to the consummation of 
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his contract. The statute does not curtail his 
right as owner of the fee and of the homestead 
to sell and alienate both estates, except to the 
extent, and to that extent only, that his con- 
tract to sell, mortgage, or alienate, becomes 
null and void if the wife refuse to join in the 
execution of the deed or mortgage. If, instead 
of so joining, she exercises her right of veto, 
specific performance of the husband’s con- 
tract to sell cannot be enforced. The effect 
of the interposition of the veto is not to 
make the owner’s contract for the sale of 
the land void ab initio, but only to place an 
effectual check upon its specific performance. 


In some of the cases to which we shall 
refer the thought seems to be uppermost that 
one of the beneficent objects of the home- 
stead law is to prevent, or at least dis- 
courage, both husband and wife from selling 
or attempting to sell the homestead which 
they have acquired. Such is not one of the 
purposes of the law, and, if it were, the re- 
sult would be more harmful than beneficial; 
since frequently the necessities or interests 
of the family require the alienation of the 
homestead, and the father and mother are 
left by the statute, as they should be, in the 
position of the sole judges of what was 
best to be done in the furtherance of the 
family fortunes. The father, as owner of 
the fee and head of the family, may contract 
to sell the homestead, and his contract will 
be good ab initio and enforceable against 
the vendee if the mother approve it by join- 
ing in the execution of a deed pursuant to 
the contract. If, in the present case, the 
wife of defendant had manifested her ap- 
proval of the contract by joining in the ex- 
ecution of a deed conveying the farm to 
plaintiff, would plaintiff be heard to repudi- 
ate the contract on the ground that she had 
not been a party to the contract and had 
not divested herself of her right to veto the 
sale? We have shown that she could not 
be thus divested except by joining in a deed 
of conveyance, and, if the vendee could 
maintain such position, it would mean that 
all contracts for the sale of homesteads would 
be merely so much waste paper, since they 
could not be enforced against the vendee. 
Homestead laws are intended to be for the 
benefit, not the detriment, of the family, and 
our law bespeaks no intention of restricting 
the right of alienation in a way that would 
hamper the father and mother in their joint 
efforts to sell the homestead. The vendee 
in such contract could not successfully de- 
fend his breach thereof on the ground of its 
invalidating and neither may the vendor. The 
owner of the homestead who contracts to sell 





it and invest the vendee with the entire estate 
binds himself to procure the execution of the 
deed by his wife, and, while the law will allow 
the specific performance of his contract to be 
enforced, it does not exonerate him from his 
contractual obligation to do as he solemnly 
agreed he would do, and there is no good 
reason in law or morals which would jus- 
tify his exemption of liability to respond in 
damages for his breach of contract. Such 
is the view of the law expressed by this 
court, speaking through Ellison, J., in Cur- 
ry v. Whitmore, 110 Mo. App. 204, 84 S. W. 
1131, where the defendant employed a real 
estate agent to sell his homestead and re- 
fused to pay the commision earned by the 
agent for the reason that his wife vetoed 
the sale. We rejected that reason as being 
unsound, saying: 


“Neither can a husband sell any of his other 
lands and make perfect title without his wife’s 
consent. But neither of these conditions will 
relieve him of liability on his contract for the 
sale of such lands. That is a matter he should 
think of and provide against at the time he 
enters into his obligation.” 


We repeated the same doctrine in the later 
ease of Young v. Ruhwedel, 119 Mo. App. 231, 
96 S. W. 228. In a still later case (Mundy 
vy. Shellaberger, 161 Fed. 503, 88 C. C. A. 445) 
the United States Court of Appeals, for the 


Eighth Circuit, in an action for the specific 


performance of the husband’s contract for the 
sale of the homestead, properly held that 
the exercise by the wife of the veto power 
granted her by the statutes of this state de- 
prived the. vendee of any right to a specific 
performance of the contract, but proceeded, 
upon reasoning at variance with that upon 
which we based our decisions in the Curry and 
Young Cases, to hold that such contract could 
not be made the basis of an action for dam- 
ages for nonperformance. The opinions of 
that high court are entitled to, and have, our 
deepest respect, but in this instance we are 
unable to agree with the reasoning of their 
decision, which, if followed to its logical con- 
clusion, would add no real benefit to families 
of owners of homesteads, and frequently would 
result in injury to them caused by the unnec- 
essary restrictions it would impose. upon the 
practical exercise of the lawful right of aliena- 
tion, which still exists as an element of the 
ownership of property, subject only to the right 
of veto the wife may exercise to the sale 
of the homestead. 


Note.—Damages Upon Contract by Husband 
Frustrated by Veto Power of Wife—The ques- 
tion discussed-by the instant ‘case seems not alto- 
gether like that of one agreeing to convey prop- 
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erty where he has no title thereto at the time 
of his contract. In the latter case he impliedly 
agrees to put himself in position where he will, 
when it is necessary to convey, be able to carry 
out his contract. But whete one contracts with 
reference to his present ability to perform and 
his performance does not depend wholly upon 
his willingness, but upon the independent and 
free act of another, the other party to the con- 
tract knowing this at the time, and this other 
refuses to join in the act, does an action of 
damages for non-performance arise? In other 
words, without its being expressly stated by the 
promissor, that he will secure the co-operation 
of the other independent party, is he liable for 
such party’s refusal to make his agreement effec- 
tive? This possibly, as in homestead cases, might 
depend on the declared status of an executory 
contract. 


Thus in the case of Mundy v. Shellaberger, 
161 Fed. 503, 88 C. C. A. 445, which the instent 
case cited as contra to its view, the Missouri 
statute, involved in both cases, says: “The hus- 
band shall be debarred from and incapable of 
selling, mortgaging or alienating the homestead 
in any manner whatever, and every such sale, 
mortgage or alienation is hereby declared null 
and void.” Here it is not specifically said an 
agreement to sell, mortgage or alienate shall 
have no force or effect as a contract, and this 
omission might be construed as leaving a con- 
tract as the instant case holds. But the federal 
case says: “We are of opinion that upon prin- 
ciple and authority, where a present sale of the 
homestead is contemplated, an executory con- 
tract for the sale of the homestead is within the 
statute, and therefore null and void when signed 
by the husband alone,” and it cites many cases 
in supposed support of this view. 

Thus in Thimes vy. Stumpff, 33 Kan. 53, 5 Pac. 
431, it is said: “If a party cannot ommeny the 
homestead by mortgage or deed without the con- 
sent of the wife, he certainly cannot make a 
contract agreeing to convey that will be valid 
or binding without her concurrence.” This case 
was for the recovery upon a note given for part 
purchase of a tract of land occupied by plaintiff 
and his wife as a homestead. Defendant plead 
no consideration and a counter-claim for $40. 
The note and money was upon an, executory con- 
tract for sale of the homestead signed only by 
the husband. The court sustained the defense 
but refused recovery on the counter-claim. As 
to ruling on counter-claim it was said, defend- 
ant: “Knew that the land he was contracting to 
purchase was occupied as a residence by the 
plaintiff and his family and that the sale or con- 
tract to sell * * * would be void and valueless 
without the consent of plaintiff's wife. Jt is the 
duty of a party who purchases or contracts to 
purchase a homestead occupied by the owner 
and his family to obtain the joint consent of the 
owner and |us wife. (Italics are ours.) There 
being no compulsion, fraud or mistake of fact, 
the payment of the $40 was entirely voluntary 
and we think cannot be recovered.” This is a 
stronger case against the instant ruling, than 
where only damages on an executory contract 
are sought. 

In Lichty v. Beale, 75 Neb. 770, 106 N. W. 
1018, it was said: “The doctrine must now be 
regarded as settled that a contract ‘for the sale 





of a homestead, entered into by one spouse 
alone, is utterly void, not only to the extent that 
it cannot be specifically enforced, but that a 
breach of it does not furnish a foundation for 
an action for damages.” 


In Teske v. Dittherner, 70 Neb. 544, 98 N. W. 
57, 113 Am. St. Rep. 802, it was said: “The 
trend of the decisions has been toward a con- 
struction which would render an agreement or 
contract affecting the homestead, not executed 
in the manner provided by the act, void for all 
purposes.” 

In Silander vy. Gronna, 15 N. D. 552, 108 N. 
W. 544, speaking of a contract by a husband to 
convey a homestead, it was said: “The author- 
ities sustain the contention that damages can- 
not be recovered against the husband upon his 
contract to convey the homestead of himself 
and wife. The reason is that the contract is 
void and if damages were recoverable upon such 
a contract it would indirectly tend to defeat the 
object of the statute requiring the signature of 
the wife before the homestead can be conveyed 
or incumbered.” For this are cited Minnesota, 
Kansas and Iowa cases, and we must admit that 
the reasoning from public policy seems quite 
strong. 

In Weitzner v. Thingstad, 55 Minn. 244, 56 
N. W. 817, the court, speaking of public policy, 
said: “While it is true, that to hold the hus- 
band for damages would not deprive him or his 
family of their homestead, yet to force him to 
the alternative of securing his wife’s signature 
to the conveyance or being mulcted in damages 
for not doing so, and to place the wife in the 
dilemma of either having to sign the deed or 
see her husband thus mulcted in damages might, 
and naturally would, often indirectly, defeat the 
very object of the statute. There is nothing un- 
just to the obligee in holding such a contract 
absolutely void for all purposes. He is bound to 
know the law, and he always has actual notice, 
or the means of obtaining actual notice, of the 
fact that the land with which he is about to deal 
is a homestead.” 


In Cowgell v. W arrington, 66 Iowa 6609, 24 N. 
W. 268, it was said: “Defendant bound himself 
to execute a conveyance which, under the law 
wouid have been void. Surely plaintiff can re- 
cover no damages for the failure of defendant 
to execute a void deed. But, if the contract is 
to be regarded as a conveyance, it is equally 
plain that defendant is not liable for damages 
thereon, for the reason that it is void.” 

Mundy v. Shellaberger, supra, considers a 
great number of cases relied on to support the 
action for damages and, after distinguishing 
them finds that Watson y. Doyle, 130 IIl. 415, 
22 N. E. 613 is the only case of those cited 
where an executory contract of sale of a home; 
stead was enforced, and there it was held specific 
performance would be decreed, if the plaintiffs 
would accept a conveyance subject to the home- 
stead. 

It seems to us, that whether there is merely 
a veto power by the wife and only an inchoate 
interest in title or not, the policy of the law 
intends to allow no constraint on the wife to 
give her consent and the cases which are above 


cited as ruling contrary to the instant case ought. 
c 


to be deemed correctly ruled, 
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ITEMS OF PROFESSIONAL 
INTEREST. 





HON. EVERETT P. WHEELER, OF NEW 
YORK, A LEADER IN THE REFORM OF 
LAW AND PROCEDURE. 





Following our recent innovation of telling 
about the men of the profession who are doing 
things in a public way, we call attention in 
this week’s issue to the Hon. Everett P. Wheel- 
er, Chairman of the Committee of the American 
Bar Associations to Suggest Remedies to Pre- 
vent Delay and Unnecessary Cost in Litigation, 
whose picture appears on our front page. 

Mr. Wheeler is one of the leaders of the 
New York City bar, and has been active in 
the public movements of his profession for 
many years. He is well known by his efforts 
in support of the movements promulgated by 
the American Bar Association. Although Mr. 
Wheeler is quite advanced in years, having 
been born in 1840, his vital interest and ac- 
tive participation in the work of his profession 
have not abated. 

Since his graduation from the Harvard Law 
School in 1859, Mr. Wheeler has been en- 
gaged in the active practice of law. Of late 
years, however, his practice has been almost 
exclusively in the admiralty courts. His first 
case in the United States Supreme Court was 
an admiralty case, argued in 1877, and reported 
under the title, The Edith, 94 U. S. 518. 

Mr. Wheeler was one of the founders of 
the New York Bar Association, and served im 
various official capacities for that association 
for a number of years. One of the chief pub- 
lic reforms to which Mr. Wheeler has devoted 
many years of his life is that of civil service. 
He was one of the first to take up the active 
propaganda of this reform, which resulted in 
the adoption of the Federal Civil Service Act, 
and in the New York Act on this subject, and 
he served for seventeen years as chairman of 
the executive committee of the New York 
Civil Service Association. 

Mr. Wheeler’s present position has resulted 
very fortunately for the profession. He has 
succeeded, only a few weeks ago, after efforts 
extending over a period of years, in having 
adopted by the present House and Senate, and 
approved by the President, a bill giving the 
Supreme Court a right to grant certiorari and 
review a decision of the highest court of a 
state against the validity of a state statute 
or authority claimed to be repugnant to the 
constitution or laws of the United States. The 
other bills which his committee have succeeded 
in securing are as follows: 





(1) A requirement that courts shall decide 
cases on the merits and not on technical points 
or exceptions which do not affect the merits. 

‘(2) The extension of the power of the ap- 
pellate court to render final judgment instead 
of being obliged to order a new trial to cor- 
rect errors below. 

(3) The fusion of law and equity as far as 
possible under the federal system and_ the 
prompt correction of mistakes in pleading. 

Busy lawyers who thus find time to serve 
the people as well as their profession to the 
extent to which Mr. Wheeler has done, are de- 
serving not only of public recognition but of 
the unstinted gratitude of the profession, whose 
honor and high standing they are helping to 
maintain. A. H. R. 








HUMOR OF THE LAW. 





George Ade is said to have introduced a 
speaker at a banquet by remarking: 

“Two towns in Indiana lay claim to the 
honor of Mr. Blank’s birthplace.” (A pause 
during which Mr. Blank strove to look mod- 
estly deprecating.) “Warsaw states that he 
was born in Kokomo, and Kokomo insists that 
the honor belongs to Warsaw.”—Everybody’s. 





A young woman was testifying in a case, 
when she was interrupted by the judge: “That 
is hearsay evidence, and is not competent.” 
After a few moments’ reflection the judge ask- 
ed, “How old are you?” 

“T have been told, judge, but I cannot tell 
you,” replied the girl, “it is hearsay evidence.” 





Senator William Alden Smith, of Michigan, 
was trying his first lawsuit, and sought to 
show that Jones, a witness for the other side, 
was an offhand liar. He put a neighbor of 
Jones on the stand, and asked him about 
Jones’ reputation for truth and _ veracity. 
“"Twas bad, very bad,” said the witness. 

Then the other lawyer tried to show that 
this testimony was due to spleen. 

“You and Jones have had some _ trouble, 
havén’t you?” he asked the witness. 

“No; nothing special.” 

“Ah, nothing special. Then you did have 
some little trouble.” 

“Nothing, only he stole a cow bell from me. 

“But didn’t he deny stealing the bell?” 

“Yes,” admitted the witness, “he denied it, 
but—but—” 

“But what?” interrupted the lawyer sharply. 

“He brought back the bell.”—Illustrated 
Sunday Magazine. 
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1. Aeecord and Satisfaction—<Application of 
Payments.—Where holder of note accepted mak- 
er’s check for amount due after credit for an 
amount paid by the maker for the holder's 
benefit, but thereafter insisted on applying the 
check on a different account. and, the maker, 
refusing to permit this, never presented it for 


payment, heid that there was an accord and 
satisfaction.—Rose v. Lilly, Ark., 170 S. W. 
oO. 


9 


| i Adverse Possession—Adjoining Owner.— 
An adjoining owner cannot claim a strip of 
land left on his side of a fence constructed by 
his neighbor by adverse possession, without a 
showing of physical appropriation by inclosure 
or other occupancy, or a color of title thereto.— 
Hopson v. Cunningham, Ky., 170 S. W. 522, 

3. Arbitration and Award—Practice.—An 
award ina common-law arbitration held bind- 
ing where signed, inclosed in.a sealed envelope, 
and given to an arbitrator for delivery, though 
he failed to deliver same but produced it in 
court pursuant to an order.—Hughes v. Sarpy 
County, Neb., 149 N. W. 309. : 

4. Assault and Battery.—An indictment 
charging that accused with a deadly weapon 
committed an aggravated assault upon another 
— =e a conviction, though not alleging 

inten o injure.—Yelto yr. St x. 7 
oS Wwe nk n Vv tate, Tex., 170 

5. Associations—Trial of Member.—The 
court will only review disciplinary proceedings 
by associations to determine whether the pro- 
ceeding has been regular under the laws of the 
organization, the charges’ substantial, and 
whether the member has had fair notice and an 
opportunity to be heard, and the court will not 
substitute its judgment for that of the organi- 
zation.—People ex rel. Holmstrom v. Indepen- 
dent Dock Builders’ Benevolent Union of Great- 
er New York and Vicinity, 149 N. Y. Supp. 771. 





6. Attorney and Client—Breach of Confi- 
dence.—Wife of attorney who, through breach 


of his fiduciary relation of attorney and client, 
had fraudulently induced, his client to convey 
realty to her, the only consideration being paid 
by the husband, even though without knowl- 
edge of such transaction, held liable in an ac- 
tion to set aside the conveyance.—Teegarde v. 
Ristine, Ind., 106 N. E. 641, 

Fe Contingent Fee.—An attorney employed 
for a contingent fee, held not entitled to any 
share of the proceeds recovered on a compro- 
mise after judgment where he rendered no as- 
sistance after his client dismissed an action 











and 
in 


court 
action 


brought in federal 
J 


Slate court a like Which the Juag- 





ment was recovered.—Taylor y. terkins, Mo., 
170 S. W. 409. 
8. Disbarment.—Attorney’s acts, in mixing 


money collected for clients with his own Muney 
and in failing to account proinptly therefor, 
held to merit censure, but that, in View of his 
high character and his adoption of a new sys- 
tem of handling collections, there Was ho 
ground for disbarment.—Iin re LampkKe, 149 N. 
Y. Supp. 622. 

9. Lien.—Where an attorney collected mon- 
ey for his client on 10 per cent commission, he 
Was not entitled to claim a lien on all the mon- 
ey for the amount of his charge, but was bound 
to pay over the amount collected, less 10 per 
cent.—In re Birdseye, 149 N. Y. Supp. 617. 

10, Bankruptey — Composition.—\W here a 
third person advances money to a bankrupt, to 
be deposited to perform an offer of composition 
such deposit is liable for expenses incurred by 
reason of the stay secured by the bankrupt by 
the composition proceedings, if they tail, though 
not for delay occasioned by tne opposition of a 








creditor to the offer of composition.—in re 
Wiener, U. S. D. C., 217 Fed. 173. 

11. Construction.—"Proceedings in bank- 
ruptey,” as used in Bankr. Act, §§ 28-25, held 


to cover questions between the alleged bank- 
rupt or the receiver or trustee on the one hand 
and the general creditors, arising in the set- 
tlement of the estate, while ‘controversies at 
law and in equity arising in the course of bank- 
ruptcy proceedings” involve questions between 
the receiver or trustee and adverse claimants 
concerning property, to be litigated in suits.— 
Cc 





In re Breyer Printing Co., U. 8. ©. A. 236 
Fed. 878. 
12. Conveyance in Good Faith.—A convey- 


ance by a bankrupt to his wife nearly three 
years before his bankruptcy held based on a 
good consideration, made in good faith, when 
he was solvent, and valid.—Johnson vy. Wilson, 
U. S. D. C., 217 Fed. 99. 

13. Directors.—Directors of a bankrupt 
mercantile corporation, who were also its man- 
aging officers, having sole charge of its business 
and property, held liable to its trustee tor an 
unexplained shortage in assets; but another di- 
rector, Who had no part in the actual manage- 
ment, held not liable-—Bynum y. Scott, U. S. D. 

2. 





C., 217 Fed. 
14. Estate in.—A finding by a referee that 





a consignment agreement, under which mer- 
chandise was furnished to a bankrupt and was 
mingled by him with his other stock, was not 
made in good faith, but was fraudulent as to 
other creditors, affirmed, and the goods held 
to have become a part of the bankrupt’s estate. 





—In re Cozatsky, U. S. D. C., 216 Fed. 920. 
15. Good Will.—While, upon the sale of 
the assets of bankrupt corporation, the good 


will may be assigned to the purchaser, the trus- 
tee cannot convey the right to so use the bank- 
rupt’s name as to convey to the public an im- 
pression that the assignee and the bankrupt 
are the same person.—Hotel Claridge Co, Vv. 
George Rector, Inc., 149 N. Y. Supp. 748. 
16.-_—Involuntary Petition.—If a petition in 
involuntary bankruptcy charges different acts 
of bankruptcy, and the adjudication does not 
show upon which one it proceeded, it does not 
render either charge res judicata in the further 





proceedings.—In re Julius Bros. U. 8. C. C. A, 
217 Fed. 3. 

17. Liens.—Vesting trustees with the 
rights of creditors holding liens by legal or 


equitable proceedings, construed.—In re Choti- 
ner, U. S. D. C., 216 Fed. 916. 

18. Practice.—Where there is an adverse 
claim to property, based on a transfer ante- 
dating bankruptcy, it can only be determined in 
a plenary suit; but where the property is in the 
physical possession of a third person or agent 
of the bankrupts, who refuses to deliver, the 
trustee may recover it by means of a summary 
order.—In re Goldstein, U. 8S. C. C. A., 216 Fed. 
887. 

19. Practice.— Where 
tee brings summary 
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proceedings to 
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property in the hands of a third person, a non- 
colorable claim, requiring dismissal, appears on 
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the filing of the claimant’s verified answer, 
which, if true, shows title and possession ante- 
dating the bankruptcy petition.—Benjamin v. 
Central Trust Co., U. S. C. C. A., 216 Fed, $87. 

20.——Pre-existing Debt.—A _ creditor, who 
took a mortgage on a stock of goods to secure a 
pre-existing debt from an insolvent debtor who 
became a bankrupt within four months, held, 
on the facts, to have had reasonable Cause to 
believe that a preference would be effected, 
which rendered the mortgage voidable under 
Bankr. Act 1898, § 60b, as amended by Act June 
25, 1910, § 11.—In re Sdwards, U. S. D. C., 217 
Fed. 102. 

21. -Review.—An order of a court of bank- 
ruptey allowing a claim of $500 or more as a 
secured claim, although it incidentally affects 
other liens on the same property, is reviewable 
by appeal under Bankr. Act, § 25a.—Sterne v. 
Merchants’ Nat. Bank, U. S. C. C. A., 216 Fed. 
862. 

22. Banks and Banking—Pledgee.—A good- 
faith pledgee of the stock of a bank to whom 
the certificates have been duly assigned and 
delivered is the owner in equity of such stock, 
though the certificates may not be transferred 
to him on the books as required by a by-law 
or rule of the corporation.—Eubank v. Bryan 
County State Bank of Caddo, Oklahoma, U, S. 
Cc. C. A., 216 Fed. 833. 

23. Stopping Payment.—Where a deposit- 
or causél payment to be stopped on checks 
deposited by it in an insolvent bank and passed 
to a correspondent bank, and, by a subsequent 
agreement saving the rights of the parties, the 
checks were collected, their proceeds were held 
by the receiver in trust for the depositor.— 
Knal v. Knoxville Banking & Trust Co., Tenn., 
170 S. W. 476. 

24. Bills and Neotes—Demand Note.—Under 
Negotiable Instruments Act, §§ 71, 192, a de- 
mand note discounted to a bank in central Ken- 
tucky was due four months after its date, if 
not before, and, where notice of dishonor was 
not then given, the indorser was discharged.— 
*razee v. Phoenix Nat. Bank, Ky., 170 S. W. 


















25. Bridges—Fixture.—Where a bridge con- 
necting two portions of a highway was con- 
structed by relator, it became a part of the 
land being a fixture, and a contract entered 
into by the county commissioners for the pur- 
chase of the bridge cannot be enforced, when 
not made according to Rev. Codes § 2894, subd. 
8. State v. Board of Com’rs of Sanders County, 
Mont., 143 Pac. 984. ~ 

26. Brokers — Commission.—Plaintiff, who 
introduced defendant to the owner of city prop- 
erty, for which. defendant afterwards ex- 
changed his land, held not entitled to commis- 


sion, where, on the first proposal, defendant 
refused to exchange, and another’ broker 
brought about the exchange after the city 


property had been greatly improved.—Sprague 
v. Seever, Mo., 170 S. W. 365. 

27.--—-Exclusive Agency.—Real estate own- 
ers, who contracted to give a broker an ex- 
clusive agency for the sale of the property and 
to pay it a commission on a sale made by the 
owners, are liable for «the commission on a 
sale made by them within the life of the con- 
tract. but after the broker’s agency had been 
revoked.—George J. Wanstrath Real Estate Co. 
v. Wenz, Mo., 170 S. W. 345. 

28. Carriers of Goods—Intoxicating Liquor. 
—Where complainant, a dealer in Missouri, had 
a right to sell liquor to a white citizen of Ok- 
lahoma for his personal use, it could compel 
defendant railroad company to transport the 
liquor, notwithstanding a rule refusing to re- 
ceive liquor for transportation into such coun- 
tv.—Roval Brewing Co. v. Missouri, Kansas & 
Texas Railway Co., U. S. D. C., 217 Fed. 146. 

29. Regulation of Rates.—Under the fed- 
eral regulations of interstate shipments, a car- 
rier cannot, by mere stipulation in an indepen- 
dent contract, such as a lease of an elevator 
having no connection with a contract for the 
shipment of goods, relieve itself of its liability 
as a common carrier for the loss of goods.— 
Morrison Grain Co. v. Missouri Pac. Ry. Co., 
Mo., 170 S. W. 404. 

30. Carriers of Live Stock—Initial Carrier. 
—If the agent of the initial carrier had au- 








thority to make a contract for the use of a 
ear belonging to a stock car company, dif- 
ferent from the contract embodied in the print- 
ed schedules of the car company, a connecting 
earrier would not be liable for a breach of 
such contract, in the absence of a showing that 
the special authority of the initial carrier’s 
agent was brought to the attention of the con- 
necting carrier.—Chicago, R. I. & P. Ry. Co. 
v. Ingraham, Ark., 170 Ss W. 232. 


31. Carriers of Passengers—Alighting Pas- 
senger.—-On the issue of a passenger’s contri- 
butory negligence in alighting from a slowly 
moving train in the dark on the side opposite 
the station at a place which he knew was in- 
cumbered by debris, the fact that other pas- 
sengers had theretofore alighted on that side 
of the track as a matter of convenience was 


immaterial.—Hayden v. Chicago, M. & G. R. 
Co., Ky., 170,S. W. 200. 
32. Initial Carrier.—An initial carrier, 





whose, agent misrepresented to a passenger that 
the line of a connecting carrier was not im- 
passable by floods, is liable only for the loss 
of time and expenditure by the passenger, and 
not for sickness resulting therefrom.—Louis- 
ville & N. R. Co. v. Spurling, Ky., os. W. 
192. 


33.——Negligence.—Where plaintiff signaled 
a motorman she desired to board a car at a 
corner, and, being directed to go to the oppo- 
site corner, was struck by the outswing of the 
ear, the carrier was not guilty of actionable 
negligence.—Kuhn v. Milwaukee Electric Ry. 
& Light Co., Wis., 149 N. W. 220. 

34. Charities—Corperation—Where testator 
bequeathed certain securities to a corporation 
then in existence to carry out certain benev- 
olences, the corporation’s right to the prop- 
erty vested on testator’s death, and no’ modi- 
fication of its powers could thereafter be made 
by the executors under authority of the will, 
so as to alter the corporation’s status in so far 
as the state was concerned.—In re Altman’s 
Estate, 149 N. Y. Supp. 601. . 

35. Commerce —- Intoxicating Liquor.— 
Though Ky. St. § 2569a, prohibiting the trans- 
portation of liquor into prohibition territory, 
does not apply to interstate commerce, yet 
when construed in connection with the Webb- 
Kenyon Law (Act Cong. March 1, 1913), it is 
applicable to interstate shipments except: those 
for personal use.—Adams Express Co. v. Crig- 
ler and Crigler Co., Ky., 170 S. W. 542. 

26.——Joint Rates.—In establishing through 
routes with joint rates, in proper proceedings 
looking to that end, the Interstate Commerce 
Commission cannot deprive a carrier of the 
benefit of a full haul over its own line, unless 
there is a finding, based on adequate evidence. 
that the haul over the entire distance would 
make the through route unreasonably long.— 
St. Louis I. M. & S. Ry. Co. v. United States, 
U. S. D. C,, 217 Fed. 80. 

87. Constitutional Law—Due Process of Law 
—The provisions of the Oregon water law for 
hearing of contested claims to water before 
the state water board, and for judicial review 
with right of appeal before the findings of the 
board become final, held not unconstitutional 
as depriving a claimant of property without 
due process of law.—Pacific Live Stock Co. v. 
Lewis, U. S. D. C., 217 Fed. 95. ; oy 

38.——Taxation.—Sleeving and parlor car 
companies failing to make return of their gross 
receipts between points in the state as re- 
quired by Laws Fla, 1907, c. 5596, 47, have 
no right, under the due process clause of 
Const. Amend. 14, to a hearing when the state 
comptroller estimates their gross receipts and 
adds 10 per cent to the taxes for failure to 
obey the law.—Pullman Co. v. Knott, 35 Sup. 
Ct. Rep. 2. 

39. Contracts—Benefit of Another.—Agree- 
ment between plaintiff’s father and H., joint 
owners of a fund, that the income after the 
death of the life tenant should be paid to plain- 
tiff for life, held made for plaintiff's benefit, 
and enforceable by him against H.’s residuary 
legatee, who had taken possession of the fund. 
—Harbeck v. Harbeck, 149 N. Y. Supp. 791. 

40. Mutuality.—A contract by which the 
sole maker of a patented article agrees to sup- 
ply such articles to a dealer having an estab- 
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lished trade therein is not invalid, for want 
of mutuality, because the dealer does not ex- 
pressly obligate himself to buy from the other 
party.—Conley Camera Co. y. Multiscope & 
Film Co., U. S. C. C. A., 216 Fed. 892. 


41.——-Public Policy.—Agreement by which a 
person named as executor and trustee accepted 
appointment’ as trustee only from the circuit 
court and the temporary administrator turned 
over the bulk of the estate to him, agreeing 
not to claim commissions as permanent ad- 
ministrator, held not a bargain for an office, 
or contrary to public policy.—In re Lutz Estate 
Mo., 170 S. W. 334. 


42. Contribution—Joint Tortfeasors.—One of 
several wrongdoers cannot recover from an- 
other wrongdoer, although he may have been 
compelled to pay all the damages for the wrong 
done, unless the tortfeasor, seeking contribu- 
tion, is free from moral delinquency, and where 
damages have been assessed with reference to 
the injuries done to the original plaintiff.— 
Boott Mills v. Boston & M. R. R., Mass., 106 
N. E. 680. m 

43. Corporations—Contract.—An agreement 
by a corporation to pay its president a stipu- 
lated sum for life upon the severing of his con- 
nection, in consideration of his refraining to 
enter into competition, held enforceable.— 
Stover v. Gamewell Fire Alarm Telegraph Co, 
149 N. Y¥. Supp. 650. 

44.- Necessary Parties—Where a_ stock- 
holders’ bill charged the fraudulent issue of 
certain licenses to operate under patents owned 
by the corporation, and sought to have the 
licenses rescinded and canceled, the licenses 
were necessary parties to the suit, and a fail- 
ure to join them was ground for dismissal.— 
Hayden v. Perfection Cooler Co., U. S. D. C., 
217 Fed. 171 

45.——Process.—Process was properly served 
on the superintendent of a foreign corpora- 
tion’s work in the county in which the action 
was brought, under the general statute as to 
service of process, though the corporation had 
appointed an agent in another county on whom 
process might be served, as required by Ky. 
St. § 571.—Callahan Const. Co. v. Williams, Ky., 
170 S. W. 203. 

46.——Ratification.—Where a_ corporation's 
secretary and manager agreed with plaintiff 
to cancel a contract he had with the corpora- 
tion, and all but one of the directors were no- 
tified of the agreement of cancellation, but did 
nothing with reference thereto. there was no 
ratification.—Blair v. Brownstone Oil & Refin- 
ing Co., Cal., 143 Pac. 1022. 

47. Counties—Custody of Funds.—A county 
treasurer is not liable for the safe-keeping of 
county funds placed by him in a depository 
bank, which has given bond, pursuant to the 
depository statute.—Lancaster County v. State, 
Neb., 149 N. W. 331. 

48. Courts—Nunc pro Tunc Entry.—Where a 
final judgment has been rendered, entries nunc 
pro tune cannot be made from the memory of 
the judge or on parol proof from other sources, 
but may properly be based on evidence fur- 
nished by the clerk’s entries in the court’s re- 
cord made at the time.—Thaler v. Niedermey- 
er,, Mo., 170 S. W. 383. 

49. Criminal Law—Res Gestae.—The limits 
of the doctrine of “res gestae,” as applied to 
exclamation, are determined by the logical or 
psychological rehation of such examinations 
with the controversy, rather than by the strict 
meaning of the word “contemporaneous.”— 
State v. Lasecki, Ohio, 106 N. E. 660. 

50. Damages—Proximate Cause.—Damages 
recoverable from breach of contract must not 
only be the natural result of the breach, but 
may include only such matters as both parties, 
in making the contract, might reasonably ex- 
pect to be the consequences of the breach in 
the particular case.—Gourley v. American 
Hardwood Lumber Co., Mo., 170 S. W. 339. 

51. Death—Eyewitness.—The absence of an 
eyewitness to a tragedy does not shift the bur- 
den of proof of contributory negligence to de- 
fendant, though the absence of any direct evi- 
dence as to how deceased was conducting him- 
self when injured may constitute a sufficient 
basis for an inference of want of such negli- 




















gxence.—Sanderson v. Chicago M. & St. P. Ry. 
Co., Iowa, 149 N. W. 188. 

52. Deeds—Restrictions.—Where a deed 
prohibited the grantee from alienating dur- 
ing the life of the grantor, the restriction ap- 
plies to the underlying coal, even though it was 
not contemplated by the parties at the time 
of the making of the deed that the coal de- 
posits would become valuable.—Pond Creek 
Coal Co. v. Runyon, Ky., 170 S. W. 501. 

53. Diveree—Grounds for.—Acts of defen- 
dant during his residence in another state 
cannot constitute grounds for divorce in this 
state, unless they would authorize a divorce 
in such other state.—Pope v. Pope, Ky., 170 8. 
W. 504. 

54. Embezzlement—Debtor and Creditor.— 
Member of a firm of insurance agents who 
procured another firm to issue policies to cover 
risks procured by them heid not guilty of con- 
verting property to his own use by collecting 
premiums and failing to pay them over; the 
relation being that of debtor and creditor.— 
Commonwealth y. Abele, Ky., 170 S. W. 191. 

55. Estoppel — Acquiescence.—Subsequent 
purchasers of lots with notice of the claim of 
previous purchasers to a disputed strip held 
estopped, by their long acquiescence in com- 
plete acts of ownership on the part of such 
prior purchasers, from recovering possession 
of the strip.—Quinn v. Small, Nev., 143 Pac. 
1053. 

56. ‘Transfer of Note—Where claimants, 
in order to transfer a note secured by a deed 
of trust, were required to guarantee payment, 
and thereafter were released to the extent of 
$1,200, and were compelled to pay the balance 
of the debt, they were estopped to claim, as 
against the assignee, that their claim for the 
amount so paid was secured by a first lien on 
the se i v. Boyce, Tex., 170 S. 
W. 259. 

a7. Exeeutors and Administrators—Pre- 
sumption of VDeath.—While the burden of prov- 
ing the death of the person for whose estate 
an administrator is asked is upon the petition- 
er for letters, the finding by the court in mak- 
ing the appointment that the person is dead 
establishes that fact prima facie, and the bur- 
den is upon one collaterally attacking the or- 
der to show that the person is alive—aIiIn re 
Barrett's Estate. Iowa, 149 N. W. 247. 

58. \Explosives — Necessary Work.—Where 
residence property in the vicinity of a railroad 
track was injured by blasting done by the rail- 
road company, the company was liabie, though 
the blasting was necessary and was done with- 
out negligence.—Johnson v. Kansas City Ter- 
minal Ry. Co., Mo., 170 S. W. 456. 

59. KFraud—Latent Defect.—If an animal has 
any latent defect or unsoundness, affecting his 
usefulness or salability, the seller should make 
it known, and fpr his ‘failure to do so he will 
be liable in damages.—Clearwater y. Forrest, 
Ore., 143 Pac. 998. 

60. Frauds, Statute of—Employment.—A 
contract to pay a newspaper salesman $10.50 
a week as long as he abstained from the sale 
of a specified newspaper was not within the 
statute of frauds, as a contract not to be per- 
formed within a year.—Rague v. New York 
Evening Journal Pub. Co., 149 N. S. Supp, 668. 

61.——Uniform Sales Act.—To render en- 
forceable, under the statute of frauds and the 
Uniform Sales Act, an oral contract for the 
sale of goods of the value of more than $50, 
there must be a delivery of the goods by the 
seller and an intentional acceptance and re- 
ceipt thereof by the buyer, and mere words are 
not sufficient to establish delivery and receipt. 
—Friedman y. Plous, Wis., 149 N. W. 218. 

62. Fraudulent Conveyances—Exemption.— 
Where a judgment debtor and his wife fraudu- 
lently conveyed land in fraud of the debtor's 
ereditors, but after the homestead exemption 
the balance of the land was of insufficient val- 
ue to pay mortgage indebtedness, the creditors 
were not prejudiced.—Willey v. Hite, lowa, 149 
N. W. 250. 

63. Homicide—Common Design.—Party to a 
common design held not liable for homicide 
committed by confederate for some cause hav- 
ing no connection with the common object, un- 
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less present aiding and abetting, where the 
common design does not contemplate a homi- 
cide and is not of such a nature that a homi- 
cide will be a natural or probable result.— 
State v. Powell, N. C., 83 S. E. 310. 

64. Culpable Negligence.—A medical man 
or person assuming to act as such is guilty of 
“culpable negligence,” within Gen. St. 1913, 
defining manslaughter in the second degree, 
where he has exhibited gross incompetency or 
inattention or wanton indifference resulting in 
the death of his patient.—State v. Lester, 
Minn., 149 N. W. 297. 

65.——Sudden Passion.—Person accused of 
homicide held not entitled to the benefit of a 
sudden passion aroused by an assault, if he 
sought the difficulty with malice towards de- 
ceased.—Price v. State, Ark., 170 S. W. 235. 

66. Husband and Wife—Estoppel.—The wife 
of a bankrupt held not estopped to claim own- 
ership of a farm, for which property owned 
by her had been exchanged, by the fact that 
the bond for a deed was executed to the bank- 
rupt and remained for a time in his name,— 
Carey v. Wimpee, U. S. D. C., 217 Fed. 155. 

67.—Post Nuptial Gift—Under L. O. L. § 
S08, 4, a promise by a man to transfer property 
to a woman after their marriage, and the exe- 
cution of a deed which is not delivered till six 
months after marriage is not a prenuptial set- 
tlement, but a post nuptial gift—Matlock Vv. 
Matlock, Ore., 143 Pac. 1010. 

68. Proximate Cause.—Where no apprecia- 
ble time elapsed between defendant’s alleged 
negligence in failing to provide prompt tele- 
phone connection with a physician and the 
death of plaintiff's wife from hemorrhages, 
plaintiff could not recover therefor on the the- 
ory of loss of service, consortium, etc.—Rogers 
v. Fancy Farm Telephone Co., Ky., 170 S. W. 
178. 

69. Indians—Allotment.—Patents for an al- 
lotment of land, issued in the name of a per- 
son who died before the date on which the right 
to enrollment became fixed and the enrollment 
of whose name was procured by fraud, held 
void, and not to convey title to the land nor 
to protect subsequent purchasers.—Iowa Land 
& Trust. Co. v. United States, U. S. C. C. A., 217 
Fed. 11. 

70. Insuranee—Accident.—An insured who 
is killed by robbers meets death by “external, 
violent and accidental means.’’—Interstate 
Rusiness Men’s Accident Ass’n v. Ford, Ky., 170 
S. W. 526. 

71.——Burden of Proof.—Where insurer set- 
up as a defenee that it had made a loan on the 
policy to plaintiff’s son, to whom plaintiff had 
given a power of attorney, the burden was on 
the insurer to prove that the son had a right 
to hypothecate the policy for his own benefit.— 
Lesem v. Mutual Life Ins. Co. of New York, 
149 N. Y. Supp. 559. 

72. By-Laws.—Where the laws of a mu- 
tual benefit society as to a change of benefi- 
ciary did not require approval by the supreme 
body or its recorder to validate the change, a 
member having complied with the rules af far 
as he was able, the change was complete, 
though no new certificate was issued, because 
the old certificate was lost in the mail.—Win- 
tergerst v. Court of Honor, Mo., 170 S. W. 346. 

73.——Waiver.—Where the insurer repudiat- 
ed the contract, the insured was relieved from 
applying to join another council to which she 
belonged, and the requirement of proofs of 
death and presentation of claim on blanks fur- 
nished by the insurer was waived.—Marcus v. 
Nationa! Council of Knights and Ladies of Se- 
curity, Minn., 149 N. W. 197. 

74. Intoxieating Liquor—License.—A city 
council had a right to issue a liquor license 
after an election at which a majority voted 
against the sale, where the election was con- 
tested and the judgment upholding its validity 
Was superseded pending an appeal.—May v. 
Commonwealth, Ky., 170 S. W. 493. 

75. Judgment—Assignment.—When no third 
persons are interested in the judgment, and no 
part thereof has been assigned with notice to 
the judgment debtor, payment of the full 
amount of the judgment to the sheriff on exe- 
cution satisfies the judgment.—-Nicola v. Am- 
erican Car & Foundry Co., Mo., 170 S. W. 366. 

















o; 38s Joint Tortfeasors.—Where plaintiff re- 
covered a judgment against three trespassers, 
a satisfaction and release of the judgment 
against one of them, upon receipt of about one- 
half of the judgment, is not a complete satis- 
faction of the whole judgment, or a bar to the 
recovery from the others.—Brown’s Adm’rs v. 
Little, Ky., 170 S. W. 168. 

77. Judicial Sales—Inadequacy of Price.— 
Inadequacy of price alone is not sufficient ground 
for setting aside a sale after confirmation, un- 
less the inadequacy is so great as to raise a 
presumption of fraud or to shock the con- 
science of the court.—In re Burr Mfg. & Supply 
Co., U. S. C. C. A., 217 Fed. 16. 

78. Landlord and Tenant—Covenant to Re- 
pair.—Where there was no express covenant 
in a lease of a plant and machinery that the 
landlord would repair or replace wornout ma- 
chinery, the landlord’s refusal to repair or re- 
place worn-out boilers was not a breach of the 
lease nor a defense to the tenant’s liability 
for rent.—Little Rock Ice Co. v. Consumers’ 
Ice Co., Ark., 170 S. W. 241. 

79. Premises.—In case ofr a_ one-story 
building, containing Several stores, with a con- 
tinuous roof over all, the part of the roof over 
one of such stores is part of the premises 
leased, so that the landlord may not put ad- 
vertising signs thereon, nor permit others to do 
so.—Alfred Peats Co. v. Bradley, 149 N. Y. Supp. 
613. 

80. Libel and Slander—Evidence.—In a 
civil action for slander in imputting to plaintiff 
want of chastity, evidence of her reputation 
for morality and chastity was admissible with- 
out a preliminary attack thereon by defendant. 
—Williamson v. Eckhoff, Mo., 170 S. W. 2. 


81. Limitation of Actions—Accrual of Ac- 
tion. Where a grantor of land imposed re- 
strictions against alienation by his grantee 
and the grantee conveyed the coal under the 
land. limitations do not begin <o run against 
the right of the grantor to set aside the con- 
veyance so long as his grantee remains in un- 
disturbed possession.—Pond Creek Coal Co. v. 
Runyon, Ky., 170 S. W. 501. 

82. Master and Servant—Assumption of Risk. 
—The use by a servant of a stepladder which 
was visibly defective, but which he was spe- 
cifically commanded by his master to use, con- 
stitutes assumption of risk, which, under St. 
1913, § 2394—1, is not a defense to an action for 
injuries to the servant, and not contributory 
negligence, which was not abolished as a de- 
fense to such action until Laws 1913, ¢c. 599.— 
Priza v. C. Hennecke Co., Wis., 149 N., W. 223. 

83. Course of Duty.—Where an employe 
was injured while unloading ties from his wag- 
on onto the roadbed preparatory to being placed 
in position as part of an extension line, he was 
engaged in “operating a railroad,’—Sartain v. 
Jefferson City Transit Co., Mo., 170 S. W. 411. 

84. Custom.—Where it was customary in a 
railroad yard not to permit other trains to 
use a lead track in use by a switching crew. 
without notice to them, plaintiff, a member of 
the crew, was entitled to rely on the observance 
of the custom, though not printed or published 
as a rule, and its violation was negligence.— 
Hill v. Kansas City Southern Ry. Co., Mo., 170 
S. W. 432. 

85. Damages.—The fact that an injured 
servant was a man of failing physical powers, 
and would probably have been incapacitated 
for work in a few years as a result of such 
physical weakness, does not bar him from com- 
pensation for total incapacity, where the injury 
produced such incapacity, independent of any 
physical weakness.—Duprey v. Maryland Cas- 
ualty Co., Mass., 106 N. E. 686. 


&86.-——Last Clear Chance.—Contributory neg- 
ligence on the part of a railway employe, who 
slipped and fell in front of a moving train, 
would neither defeat a recovery nor diminish 
the amount thereof, if those in charge of the 
trains discovered his peril in time to have pre- 
vented the injury.—Pecos & N. Ry. Co. v. 
Welshimer, Tex., 170 S. W. 263. 


87. Minor.—Under Laws 1909, p. 103, if an 
employer knew that a minor servant was oper- 
ating an elevator, it was its duty.to see that 
he ceased, or to discharge him.—Beaver v. Ma- 
son, Ehrman & Co., Ore., 143 Pac. 1000. 
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88. Props in Mine.—Ordinarily it is the contributory wnegligence.—Tyson v.' East Caro- 





duty of a mineowner to furnish the necessary 
props and of the miner to prop his own room, 
although those duties may be changed by the 
custom of the mine.—Stringer v. York, Ky., 
170 S. W. 527. 

89. Mortgages—Void Foreclosure.—Where a 
mortgagee enters under a void judgment or a 
void foreclosure sale, he is merely a mort- 
gagee in possession, having rights not adverse 
to the rights of the mortgagor or his grantor, 
but this possession will not be disturbed while 
the mortgage debt remains unpaid.—Page v. 
Turk, Okla., 143 Pac. 1047. 

90. Municipal Corporations—Abutting Own- 
er.—In an action for damages from the col- 
lapse of a sidewalk, held that plaintiff, who did 
not show that defendants, the abutting owners, 
had made the vault into which he fell or knew 
of its existence, could not recover.—Gottlieb v. 
City of New York, 149 N. Y. Supp. 589. 

91. Estoppel.—Though defendants occupy- 
ing a portion of a street have made valuable 
improvements thereon for several years, the 
city is not estopped to enjoin their mainten- 
ance by its failure to eject defendants at an 
early date.—City of Portland v. Miller, Ore., 143 
Pac. 1006. 

92. Injunction.—Property owners, againsvr 
whose property tax bills had been issued for 
the cost of paving, held not entitled to maintain 
a suit to enjoin their collection under Rev. St. 
Mo. 1899, § 5859, as amended by Laws Mo. 1901, 
p. 65.—St. Avit v. Kettle River Co., U 
A., 216 Fed. 872. 














93. Ratification.—A State Legislaturé may 
ratify any act of a municipality which it 
might have originally authorized.—Ashland 


Electric Power & Light Co. v. City of Ashland, 
U. S. D. C., 217 Fed. 158. 

94. Navigable Waters — Avulsion.—Where 
the Rio Grande changed its course by avulsion, 
shifting lands from Texas into Mexico, the own- 
ership did not shift as in the case of changes 
by erosion, and on a subsequent avulsion re- 
turning the land to Texas the ownership- con- 
tinued in the original owner.—Marks v. Sam- 
brano, Tex., 170 S. W. 546. 

95. Negligenee—Statutory Duty.—When a 
statute forbids a thing to be done and makes 
the doing thereof a misdemeanor, a violation 
of the statute is negligence per se.—Beaver V. 
Mason, Ehrman & Co., Ore., 143 Pac. 1000. 

96. Payment — Duress.—Threat by subcon- 
tractor to remove fixtures installed in building 
in course of construction, unless paid money 
not due it, held not duress, entitling the general 
contractor to recover the payment thereby in- 
duced.—James C. Maguire & Co. v. H. G. Vogel 
Co., 149 N. Y Supp. 756. 

97. Potsens-— Prima Facie Evidence.—Pos- 
session, within Laws 1913, c. 81, § 2, making 
possession of cocaine in certain cases a mis- 
demeanor, and declaring possession prima facie 
evidence of violation of the statute, is suf- 
ficiently established by the finding of it in a 
secret, concealed place in a house leased and 
occupied by defendant.—State v. Ross,, N. C., 
83 S. E. 307. 

98. Principal and Agent—Power of Attor- 
ney.—A power of attorney, authorizing an agent 
to act for the use and benefit of defendant, to 
receive moneys due and sign negotiable instru- 
ments, does not warrant the agent in signing 
defendant’s name to a note given for the pre- 
mium on a policy taken upon the agent’s life.— 
New York Life Insurance Co. v. Doley, Cal., 
143 Pac. 1033. 

99. Public Lands—Location.—The  reserva- 
tion from sale until final action of Congress 
under Act July 22, 1854, § 8, in favor of Mex- 
ican or Spanish land claims presented to the 
surveyor general of New Mexico, did not pre- 
vent the location of the grant under Act July 
21, 1860, of vacant lands in lieu of lands com- 
mon to two Mexican land grants in Mexican 
land claims not disclosed until after location 
by the land department.—Lane v. Watts, 35 Sup. 
Ct. Rep. 3. 

100. Railroads—Contributory — 





Negligence.— 


Where decedent while intoxicated was struck 
and killed by an approaching engine as he was 
sitting on defendant’s track, he was guilty of 





lina R. Co., N. C., 83 S. E. 318. 

101. Presumption.—An engineer in charge 
of a moving train advancing upon a person 
apparently in possession of his senses May as- 
sume that such person on the tracks has seen 
the train, even until it is too late to save him 
from injury.—Ward v. Atlantic Coast Line R. 
Co., N. C., 83 S. E. 326. 

102. Street Grade——Where a city of the 
first class authorizes a railroad to construct its 
road in a street in conformity to the grade ex- 
isting or afterwards established, and by a sub- 
sequent ordinance establishes the grade, no 
other ordinance is needed to require the com- 
pany to conform to the grade so established.— 
Omaha, L. & B. R. Co. v. City of Lincoln, Neb., 
149 N. W. 319. 

103. Release—Condition Precedent.—W here 
an injured passenger was asked to Sign a re- 
ceipt for money paid to enable her to reach 
her destination, a return of the amount was 
not a condition to recovery for her injuries, 
though the paper signed was in fact a release. 
—Bissett v. Portland Ry., Light & Power Co., 
Ore., 143 Pac. 991. 

104. Sales—Burden of Proof.—Where plain- 
tiff, in reply to the defense of rescission of 
contract, states that consent to such rescission 
was procured by fraudulent representations, the 
burden-is on plaintiff to prove that such repre- 
sentations were made and relied on.—Rex San- 
itary Closet Co. v. Duster, Neb., 149 N. W..307. 

105.——Rescission.—Forbearance by a _ pur- 
chaser to disclose value to the vendor, who is 
ignorant of the value, though with intent to 
deceive, is not basis for rescission.—American 
Car & Foundry Co. v. Merchants’ Despatch 
Transp. Co., U. S. D. C., 216 Fed. 904. 

106. Warranty.—Purchaser of machinery 
sold with warranty, who finds defects, which 
upon demand are remedied to his satisfaction, 
and who then accepts it and executes a note 
for the price, held not entitled to set up such 
defects in a suit on the note.—Doak Gas Engine 
Co. v. Fraser, Cal., 143 Pac. 1024. 

107. Seamen—Medical Attendance.—It is not 
a defense to a suit by a seaman to recover for 
the cost of medical attendance and care while 
disabled by an injury, that he had been guilty 
of a violation of the shipping articles which 
would have warranted his discharge.—Manhat- 
tan Canning Co. v. Wilson, U. S. D. C., 217 Fed. 
41. 




















108. Specific Performance—Adoption.—A con- 
tract, made in parol and by correspondence, to 
adopt a minor and leave him property, may be 
specifically enforced.—Daniels-v.-Butler, Iowa, 
149 N. W. 265. 

109. Subrogation—Substituted Lienor.—The 
purchaser at an execution sale of an undivided 
interest in lands inherited by the judgment 
defendant, no sheriff’s deed having passed, be- 
came a substituted lienor in place of the judg- 
ment creditor, and was entitled to whatever 
rights such creditor had in the land under the 
css v. Hulbert, 149 N. Y. Supp. 
908. 

110. Surety.—A surety for a part of a se- 
cured debt, having been compelled to pay such 
part, was not entitled to subrogation to the 
rights of the creditor in the security until the 
creditor’s demand was fully paid.—Slaughter v. 
Boyce, Tex., 170 S. W. 259. 

111. Taxation—Lien.—The Legislature has 
power to subject all personal property of an 
owner to a lien for afl the personal property 
tax assessed against him, and to make that lien 
paramount to the lien of a chattel mortgage.— 
Minneapolis Threshing Machine Co. v. Roberts 
County, S. D., 149 N. W. 163. 

112. Towage—Liability.—While a towing 
tug is not an insurer, her master is bound to 
the exercise of reasonable care and skill, com- 
mensurate with the difficulty of the undertak- 
ing, and failure therein is a fault which creates 
liability on the part of the tug for any resulting 
injury.—The Pejepscot, U. S. D. C., 217 Fed. 150. 

113. Trusts—Notice—Where plaintiff sold a 
fractional interest in a vessel to T. and received 
back an option to repurchase, and T. sold the 
interest to defendant, who took with notice, de- 
fendant was not a constructive trustee and in 
case of a sale to another was at most only 
liable to plaintiff in damages.—Young v. Mat- 
thew Turner Co., Cal., 143 Pac, 1029. 














